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The irreparable injury is easily found since the loss caused by a 
strike cannot be measured by any pecuniary standard. 25 There is, 
however, one decision, in another jurisdiction, which holds that an 
interference with business or trade is not sufficient to warrant an 
injunction under the Clayton Act. 28 

The Montgomery case might have been decided on a question of 
war power, but since that was used only as a ground for federal 
jurisdiction, it will probably stand as precedent after the declaration 

of peace. H. V. D. 

Constitutional Law: Encroachment by Treaty Upon 
the Reserved Powers of the States. — The ability of the federal 
government, through its treaty making power, to encroach upon 
the reserved powers of the several states, has recently been 
demonstrated in a striking manner. In 1913, Congress attempted 
to protect certain migratory birds by providing that they should 
be hunted only in accordance with regulations of the Department 
of Agriculture. 1 This provision, however, was held unconstitu- 
tional as an infringement of the reserved powers of the states. 2 
In 1916, a treaty was concluded between the United States and 
Great Britain for the protection of migratory birds. 3 In 1918, to 
give effect to this treaty, Congress provided that the migratory 
birds included therein should be hunted only in accordance with 
regulations of the Department of Agriculture. 4 This latter act has 
been upheld in United States v. Samples, 6 and in United States v. 
Thompson, 6 as a valid enactment in pursuance of the treaty 
making power. 

The decisions in the principal cases, although suggesting a 
possible method for unwarrantedly extending the federal power, 
seem sound upon principle and precedent. By express constitu- 
tional provision, "all treaties made .... under the Authority of 

exception to this rule which permits pressure to enforce indirectly contracts 
for personal services of peculiar value. Lumley v. Wagner (1852) 5 DeG. L. 
and S. 485, 65 Eng. Rep. R. 1209; affirmed 1 DeG M. & G. 604, 42 Eng. Rep. 
R. 647, 16 Jur. 871, 6 English Ruling Cases, 652, with annotation 662, 665. 

2 « Washingtonian Home of Chicago v. City of Chicago (1917) 281 111. 110, 
117 N. E. 737; Parkinson v. Building Trades Council, supra, n. 18, at p. 592; 
also supra, n. 5. 

26 Duplex Printing Press Co. v. Deering (1918) 252 Fed. 722. 

1 Appropriation Act for the Department of Agriculture, March 4, 
1913, ch. 145, 37 U. S. Stats, at L. 847; U. S. Comp. Stats. (1918), § 8837. 

2 United States v. McCullagh (1915) 221 Fed. 288; United States v. 
Shauver (1914) 214 Fed. 154; State v. McCullagh (1915) 96 Kan. 786, 153 
Pac. 557; State v. Sawyer (1915) 113 Me. 458, 94 Atl. 886, L. R. A. 
1915F 1031, Ann. Cas. 1917D 650. 

*39 U. S. Stats, at L. 1702. 

4 40 U. S. Stats, at L. 755-7, U. S. Comp. Stats. (1918) Appendix, 
§§ 8837a-m. 

5 (July 2, 1919) 258 Fed. 479. 

6 (June 4, 1919) 258 Fed. 257. It is interesting to note that this 
decision is by the same court which held the Act of 1913 unconstitutional 
in United States v. Shauver, supra, n. 2. 
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the United States shall be the supreme Law of the Land, .... 
any Thing in the Constitution or Laws of any State to the Con- 
trary notwithstanding." 7 By judicial decision, the treaty making 
power extends to all subjects which are usually regarded as suit- 
able matters for international agreement. 8 

The power of the federal government to make valid treaties, 
taking precedence over state law, has often been recognized with 
regard to inheritance laws, a subject ordinarily within the juris- 
diction of the states. Even when conflicting with state laws, 
treaties have been upheld removing the inheritance disabilities of 
aliens, 9 allowing foreign consuls to act as administrators of the 
estates of deceased aliens, 10 and preventing discriminating inheri- 
tance taxes. 11 

The right of the treaty making power to supersede state laws, 
even as to matters within the police power of the states, has been 
experienced several times by western states with respect to legis- 
lation directed against Asiatics. 12 An Oregon statute providing 
that Chinese should not be employed on street improvements was 
held invalid as violative of a treaty, 13 and the same conclusion 
was reached with respect to the section of the California Consti- 
tution providing that corporations should not employ Chinese;" to 
the California statute prohibiting aliens incapable of becoming 
electors from fishing in waters within the state; 16 and to the 
San Francisco ordinance requiring Chinese to live in a desig- 
nated district. 16 

The California Alien Land Law seems to be valid only in the 

7 U. S. Const., Art. VI. 

"Geofroy v. Riggs (1899) 133 U. S. 258, 33 L. Ed. 642, 10 Sup. Ct. 
Rep. 295; Holden v. Joy (1872) 17 Wall. 211, 21 L. Ed. 532; People v. Gerke 
(1855) 5 Cal. 381, 384. 

9 Geofroy v. Riggs, supra, n. 8; Hauenstein v. Lynham (1879) 100 
U. S. 483, 25 L. Ed. 628; Bahuaud v. Bize (1901) 105 Fed. 485; People v. 
Gerke, supra, n. 8; Dockstader v. Roe (1903) 4 Pen. (Del.) 398, 55 Atl. 
341 ; Ahrens v. Ahrens (1909) 144 Iowa 486, 123 N. W. 164, Ann. Cas. 1912A 
1098; Yeaker's Heirs v. Yeaker's Heirs (1862) 4 Mete. (Ky.) 33, 81 
Am. Dec. 530; Butschkowski v. Brecks (1913) 94 Neb. 532, 143 N. W. 923. 

"Succession of Rabasse (1895) 47 La. Ann. 1452, 17 So. 597, 867, 49 
Am. St. Rep. 433; Wyman, Petitioner, (1906) 191 Mass. 276, 77 N. E. 379, 
114 Am. St. Rep. 601; Hamilton v. Erie R. Co. (1916) 213 N. Y. 343, 114 
N. E. 399, affirming 170 App. Div. 901, 154 N. Y. Supp. 1125. 

"Brown v. Peterson (1919) 170 N. W. 444 (Iowa); Rixner's Suc- 
cession (1896) 48 La. Ann. 552, 19 So. 597, 32 L. R. A. 177; Trott v. 
State (1919) 171 N. W. 827 (N. D.) ; In re Stixrud's Estate (1910) 58 
Wash. 339, 109 Pac. 343, 33 L. R. A. (N. S.) 632, Ann. Cas. 1912A 850. 

12 The most recent controversy arose over the resolution of the San 
Francisco Board of Supervisors to establish separate schools for Orientals 
in 1906. For a full statement of this dispute, see Devlin, Treaty Power, 
§§ 145-161. For the view that no treaty was violated by the segregation 
ruling, and that a treaty prohibiting such segregation would have been 
unconstitutional, see Hershey, The Japanese School Question and the 
Treaty-Making Power, American Political Science Review, 1907, pp. 392 ff. 

" Baker v. Portland (1879) Fed. Cas. No. 777. 

"In re Parrott (1880) 6 Sawy. 349, 1 Fed. 481. 

"In re Ah Chong (1880) 6 Sawy. 451, 2 Fed. 733. 

"In re Lee Sing (1890) 43 Fed. 359. 
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absence of contrary treaty provisions, 17 since the California court 
has recognized that "it has been affirmed and reaffirmed in the 
decisions of the supreme court of the United States that the 
question of the possession, enjoyment, and inheritance of prop- 
erty is the proper subject matter of treaty." 18 Chief Justice 
Marshall, in two early decisions, held that state laws preventing 
aliens holding land in fee 19 or bringing actions for its recovery *• 
were inoperative because of contrary treaty provisions. The 
cases noted previously 21 as to inheritance laws indicate that treaties 
may render ineffective contrary state laws relating to the owner- 
ship of real property. Several other cases specifically recognize 
that a treaty regulating the right to hold land will take effect over a 
contrary state statute, although the statement is obiter, since the 
statutes in question were held not to conflict with the treaties. 22 

It is difficult to set definite limits to the federal power to 
encroach by treaty upon the domain of the states, for the treaty 
making powers, though not without limits, are extremely broad. 
The Supreme Court has said, speaking through Mr. Justice Field, 
"The treaty power, as expressed in the Constitution, is in terms 
unlimited except by those restraints which are found in the instru- 
ment against the action of the government or of its departments, 
and those arising from the nature of the government itself and of 
that of the states." 23 The California court has said: "The only 
questions, then, that can arise in the consideration of the validity 
of a treaty, are: First, is it a proper subject of treaty according 
to international law or the usage and practice of civilized nations? 
Second, is it prohibited by any of the limitations in the Consti- 
tution?" 24 

No decision has held a treaty invalid for exceeding the treaty 
making power. By way of illustration, however, courts have 
stated instances of treaties which would be invalid as infringing 
the rights of states, and not within the sphere of treaty action. 
The New Hampshire court would not recognize a "compact with 
a foreign government to qualify the right of suffrage in a state, 
prescribe the time and modes of elections, or to restrain the 
power of taxation under state authority" nor "an agreement with 
a foreign government prescribing the terms on which highways 
shall be laid out in the state, regulating the support of paupers, 

17 Treaties with several nations guarantee their nationals the right 
to own land in the United States. Moore, International Law Digest, 
Vol. 4, § 545. None is infringed by the California statute applying only 
to aliens ineligible to citizenship. 

"Blythe v. Hinckley (1900) 127 Cal. 431, 59 Pac. 787. 

"Chirac v. Chirac (1817) 2 Wheat. 259, 4 L. Ed. 234. 

"o Harden v. Fisher (1816) 1 Wheat. 300, 4 L. Ed. 96. 

21 Supra, n. 9, 10 and 11. 

22 Blythe v. Hinckley (1901) 180 U. S. 333, 45 L. Ed. 557, 21 Sup. 
Ct. Rep. 390; Wunderle v. Wunderle (1893) 144 111. 40, 33 N. E. 195, 19 
L. R. A. 84; Lehman v. State (1909) 88 N. E. 365 (Ind. App.). 

23 Geof roy v. Riggs, supra, n. 8. 

24 People v. Gerke, supra, n. 8. 
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or the sale of goods by auctioneers, or by hawkers and peddlers." 25 
The Supreme Court would not recognize that the treaty making 
powers extend "so far as to authorize what the Constitution for- 
bids, or a change in the character of one of the states, or a cession 
of any portion of the territory of the latter without its consent." 26 
Subject to these suggested limitations, it seems that the federal 
government may conclude treaties on any subject whatever, even 
one on which it is powerless to legislate, and thereafter, to give 
effect to the treaty, may enact statutes which will supersede state 
law to the contrary. 

P. F. 

Constitutional Law: Injunction by Superior Court of 
Act Authorized by Railroad Commission. — When reorganization 
of the California Railroad Commission was effected by constitu- 
tional amendment in 1911, it was declared, among other things, 
that the commission "shall have and exercise such power and 
jurisdiction .... as shall be conferred upon it by the 
legislature, .... and the right of the legislature to confer 
powers upon the railroad commission respecting public utilities is 
hereby declared to be plenary and unlimited by any provision of 

this constitution " 1 In accordance with this generous 

grant of authority the legislature conferred upon the commission 
"power and jurisdiction to supervise and regulate .... every 
public utility .... and to do all things, whether herein spe- 
cifically designated or in addition thereto, which are necessary and 
convenient in the exercise of such power and jurisdiction." 2 

By the provisions of the same act the courts of the state, saving 
only the Supreme Court, were deprived of all jurisdiction to 
"review, reverse, correct, or annul any order or decision of the 
commission or to suspend or delay the execution or operation 
thereof, or to enjoin, restrain, or interfere with the commission in 

the performance of its official duties " 3 The power of 

the Supreme Court in these premises was restricted to review of 
the order of the commission upon certiorari, and control of its 
actions, in appropriate cases, by mandamus. 4 

These provisions were first accorded judicial interpretation in 
Pacific Telephone and Telegraph Company v. Eshleman, 5 where it 
was stated that their value was par; that of the tribunals of the 

2» Pierce v. State (1843) 13 N. H. 536, 576, affirmed (1847) 5 How. 
554, 12 L. Ed. 279. 

28 Geofroy v. Riggs, supra, n. 8. For other suggested limitations, see 
the opinion of Mr. Justice Daniel in the License Cases (1847) 5 How. 
504, 613, 12 L. Ed. 256, 305. 

1 Cal. Const., Art. XII, § 23. See similar provisions, idem, § 22, § 23a. 

2 Public Utilities Act, § 31, Cal. Stats. 1915, p. 132. 
» Idem, § 67, Cal. Stats. 1915, p. 161. 

* Idem. 

« (1913) 166 Cal. 640, 137 Pac. 1119, 50 L. R. A. (N. S.) 652, Ann. Cas. 
1915C 822. Commenting thereon see William Carey Jones, The Railroad 
Commission Case, 2 California Law Review, 225. 



